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1. INTRODUCTION  

The National Alternative Dispute Resolution Advisory Council (NADRAC) recognises that there has 

been ongoing discussion in many Australian law schools about the inclusion of alternative dispute 

resolution (ADR) in law curriculum.  This paper aims to promote this discussion, with a view to 

encouraging law schools to consolidate and increase the level of ADR law and skills teaching within 

the Australian law curriculum, as well as giving further consideration to best practice approaches in 

relation to how ADR knowledge and skills should be taught.  

 

The conclusions drawn by NADRAC in this paper derive from:  

 the results of a survey of Australian law schools conducted by NADRAC during late 2010 and 

early 2011 

 views expressed by forum participants during a panel discussion facilitated by NADRAC at 

the RMIT University ADR in Legal Education and Promoting Student Wellbeing Forum 

 NADRAC's own research, analysis and consideration of the topic, including substantial input 

from a number of NADRAC members with long-standing and specialist expertise in the 

tertiary sector.  

NADRAC would like to take this opportunity to thank those law schools that responded to its survey.  

Of the 32 law schools approached, NADRAC received 27 responses.  

In preparing this paper, NADRAC hopes that law schools will continue to recognise their role in 

preparing future lawyers for the shift from a litigation culture to a dispute resolution culture. More 

broadly NADRAC hopes to engage legal education stakeholders in a discussion about the growing 

significance of ADR in legal and interdisciplinary research, teaching and practice.  

Developing a dispute resolution culture  

In November 2011, the then Attorney-General the Hon Robert McClelland MP, wrote to NADRAC 

requesting it to assist in the further development and promotion of a dispute resolution culture in 

Australia (see Attachment A).  These Terms of Reference have since been endorsed by the current 

Attorney-General the Hon Nicola Roxon MP.  

A dispute resolution culture recognises that:  

 non-adversarial means, which include many ADR processes, may be the most appropriate 

way to attempt to resolve a dispute; 
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 using the most appropriate means to resolve a dispute can have many benefits, including 

preserving relationships and achieving an outcome that all parties can accept1. 

 

A specific project identified under NADRAC’s current Terms of Reference is to provide support for a 

dispute management culture in the legal profession.  This includes promoting ADR education to law 

students, lawyers, and judges.  NADRAC recognises that a dispute resolution culture also needs to be 

fostered, developed and supported in non-law areas of education and training and to that end will 

further explore this topic in 2013. 

 

                                                           

1
 For more information please go to: 

http://www.nadrac.gov.au/about_NADRAC/NADRACProjects/Pages/NationalPrinciplesandGuide.aspx and 

http://www.nadrac.gov.au/publications/DisputeResolutionGuide/Pages/DisputesandWaysofResolvingThem/2-

3WhychooseADR.aspx 

http://www.nadrac.gov.au/about_NADRAC/NADRACProjects/Pages/NationalPrinciplesandGuide.aspx
http://www.nadrac.gov.au/publications/DisputeResolutionGuide/Pages/DisputesandWaysofResolvingThem/2-3WhychooseADR.aspx
http://www.nadrac.gov.au/publications/DisputeResolutionGuide/Pages/DisputesandWaysofResolvingThem/2-3WhychooseADR.aspx
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2. SHOULD ADR BE TAUGHT IN LAW SCHOOLS?  

A lawyer can be a person’s first point of contact with the Australian justice system.  One traditional 

view of justice was that courts are ‘the central supplier of justice’, particularly for disputes which 

cannot be resolved through direct lawyer-to-lawyer negotiation.2  However, it is recognised that the 

justice system exists beyond the court system and incorporates ADR processes, schemes and 

systems3.  This approach also reflects the reality that ADR is becoming less ‘alternative’ and more 

mainstream in Australia.  Increasingly, people are seeking to resolve their disputes by using ADR.  

Clients expect lawyers to know how to negotiate and also expect that they will understand the 

dispute resolution landscape (that exists beyond courts). 

The increased uptake of ADR means that it is important that law students, the future members of 

the legal profession, understand the major ADR processes.  Lawyers increasingly play a role in 

advising clients about and guiding them through ADR processes.  Regulatory provisions directly and 

indirectly require lawyers to advise clients on appropriate dispute resolution options other than 

litigation, including ADR.4  As a result, law students need to understand many aspects of ADR, 

extending well beyond supposedly 'soft' topics such as ADR values and principles, and need to be 

encouraged to think constructively about finding opportunities for early resolution of issues when 

possible.  Lawyers need to acquire considerable knowledge and skills to advise upon, and engage in, 

ADR effectively.  The role that lawyers play in an ADR process – such as attending to represent or 

support their client – means that they will influence how the parties’ experience the process itself.5  

A lawyer who does not understand how ADR processes work, and their benefits, may detract from 

the ability of their client to reach an appropriate resolution.  Both practising lawyers and ADR 

practitioners agree that lawyers can make a constructive and useful contribution to ADR processes.6 

                                                           

2
 Attorney-General’s Department Access to Justice Taskforce, A Strategic Framework for Access to Justice in the 

Federal Civil Justice System (2009), 3. 
3
 Attorney-General’s Department Access to Justice Taskforce, A Strategic Framework for Access to Justice in the 

Federal Civil Justice System (2009).  
4
 See, for example, the Civil Dispute Resolution Act 2011 (Cth) which encourages people to take ‘genuine steps’ 

to resolve disputes by requiring parties commencing certain proceedings in the Federal Court or Federal 

Magistrates Court to file a statement saying what they have done to try and resolve their dispute, or if they 

have not done anything, the reasons why. Further s 9 of that Act requires lawyers to advise clients of their duty 

to file such a statement.  See also the Australian Solicitors’ Conduct Rules adopted by the Law Council of 

Australia in October 2011 which at 7.2 state ‘A solicitor must inform the client or the instructing solicitor about 

the alternatives to fully contested adjudication of the case which are reasonably available to the client…. 
5
 K Douglas, ‘The importance of understanding different generations of ADR practice for legal education’ 

(2012) 23 Australasian Dispute Resolution Journal 157; K Douglas, ‘The teaching of ADR in Australian law 

schools: Promoting non-adversarial practice in law’ (2011) 22 Australasian Dispute Resolution Journal 49. 
6
 T Sourdin, ‘Not teaching ADR in law schools?  Implications for law students, clients and the ADR Field’ (2012) 

23 Australasian Dispute Resolution Journal 148. 
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ADR is an increasingly important part of the Australian justice system – for example (i) ADR is now 

commonly 'annexed' to court and tribunal processes as a standard component of case management 

(ii) enabling legislation of most courts and tribunals includes specific provisions relating to ADR 

(dealing with such matters as confidentiality, inadmissibility, and immunity of ADR practitioners) (iii) 

parties and their legal representatives are increasingly expected to use their best endeavours to 

resolve disputes in timely, cost-effective and proportionate ways; (iv) the conduct rules of most 

professional bodies throughout Australia require lawyers to advise their clients about resolving 

disputes through ADR processes; (v) the vast majority of litigated disputes do not proceed to a fully 

defended hearing but are resolved without the need for coercive adjudication; and (vi) in  a great 

many areas (such as family law disputes about children) parties are required to participate in ADR 

processes - before and/or after proceedings are commenced.7  The introduction in August 2011 of 

the Civil Dispute Resolution Act 2011 (Cth) also encourages parties to actively try to resolve their 

disputes outside of the Federal Court and Federal Magistrates Court, such as through an ADR 

process, by requiring parties to file a statement stating what (if any) genuine steps they have taken 

to try to resolve their dispute before filing.8  

Views from ADR forum 

Participants at the RMIT University ADR in Legal Education and Promoting Student Wellbeing Forum 

indicated that the functions and purposes of Australian law schools are changing.  With fewer 

graduates going into legal practice, law degrees are beginning to shift their focus to generic graduate 

outcomes/attributes, such as communication, conflict management and leadership skills. 

Survey findings 

The survey dealt with the teaching of ADR in each of two ways: first,  as a component of larger 

topics; secondly, as the primary focus of a subject or course. In either case, the teaching of ADR may 

be either elective or compulsory.   

It appears that most respondents who are teaching ADR are doing so in the first of these two ways.  

NADRAC supports appropriate integration of relevant ADR topics as part of the teaching of particular 

subjects/courses.  However, NADRAC also considers that ADR, as a topic, is worthy of teaching as a 

dedicated subject.     

Several law schools have in recent years introduced elective ADR subjects into their undergraduate 

and post-graduate degrees.  Also, a number of law schools have introduced mandatory ADR 

                                                           

7
 Section 60I, Family Law Act 1975 (Cth).  Employment law disputes, human rights disputes, large scale 

industrial disputes, personal injury claims, workers' compensation claims, building disputes, and a large 

number of other areas of dispute are subject to mandatory ADR processes.   
8
 Sections 6 and 7, Civil Dispute Resolution Act 2011 (Cth).  



 

7 

programs.  In its survey, NADRAC sought to identify the key reasons why law schools had introduced 

ADR learning into their curricula. 

The main reason law schools introduced ADR subjects was to meet the requirements of teaching and 

learning outcomes, which increasingly focus on the practical skills and a broader professional 

knowledge required by lawyers to service their clients.  This was closely followed by the need to 

address the changing litigation environment.  Graduate requirements, staff interest and availability, 

and student demand were also strong factors contributing to the introduction of ADR subjects. 

 

Law schools were asked to identify whether they had experienced any particular difficulties in 

teaching ADR.  The main themes emerging from the survey indicated that most law schools 

responding to this part of the survey:  

 had experienced staffing issues in relation to teaching ADR – these included the difficulties 

of finding experienced staff and ensuring that staff-to-student ratios were sufficiently low to 

enable effective skills teaching.  

 found that teaching ADR raised issues with the law school’s budget, as respondents 

considered that ADR is best taught in small groups, and 

 had seen high levels of student demand or interest for ADR teaching.  

 

NADRAC’s view 

NADRAC makes the following observations based on its survey and the discussions at the 

RMIT University ADR in Legal Education and Promoting Student Wellbeing Forum:  

 Many students leave law school knowing that ADR exists and having a basic knowledge of 

how ADR works and its purpose.  

 About half of undergraduate law students get exposure to what ADR is in some form.  

‘Budget means a limit on face to face teaching time…and also large tutorial groups’ 

‘Not many staff members have the knowledge and interest to teach ADR’ 

‘Problems have been due to too much interest in these subjects rather than not 

enough!’ 

‘To provide lawyers with essential skills that will equip them for contemporary legal 

practice.’ 

‘To expose students to the range of ways disputes may be resolved.’ 
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 It is possible for students to leave law school with no exposure to ADR. 

This situation does not properly reflect either (i) the level of student interest in ADR; or (ii) the 

importance of ADR as part of legal education. 

Recommendation 12.1 of the Australian Government’s Access to Justice Report states that:  

Lawyers being admitted to practice should be equipped with the skills to guide a client 

through a dispute resolution process and understand the major ADR processes.9 

NADRAC agrees with this recommendation.  Additionally, in its 2009 report The Resolve to Resolve –

Embracing ADR to improve access to justice in the federal jurisdiction NADRAC indicated:  

…that better training at universities is required and that ADR must be elevated from a mere 

adjunct to civil procedure or litigation subjects to being taught as a full course.  An ADR 

course should be a compulsory core subject that is a prerequisite for admission.10 

NADRAC continues to hold the view that the teaching and learning of ADR should be compulsory in 

all undergraduate and graduate law degrees.  NADRAC considers that an understanding of the 

theory behind and skills of ADR would benefit an individual in any workplace. 

As such, NADRAC encourages Australian law schools to begin an internal dialogue regarding the 

inclusion of (or increasing the amount and quality of) ADR teaching in their law curriculum.  

 

                                                           

9
 Attorney-General’s Department Access to Justice Taskforce, A Strategic Framework for Access to Justice in the 

Federal Civil Justice System (2009), 149. 
10

 NADRAC, The Resolve to Resolve—Embracing ADR to improve access to justice in the federal jurisdiction 

(2009), 62.  
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3. WHERE AND HOW ADR IS CURRENTLY TAUGHT IN LAW SCHOOLS?  

It is generally well-recognised that ADR should be included in the law curriculum.  This is because law 

students need to be aware of the full spectrum of dispute resolution methods, from negotiation and 

mediation through to litigation.  However, the approach taken to teaching law students about ADR 

varies among law schools.  

As noted above, there are now several law schools that offer a compulsory ADR subject as part of 

their undergraduate or graduate law degrees.   

Other law schools are trialling mandatory ADR-based subjects, with the aim of determining whether 

they should be included in the law curriculum on a permanent basis. 

 In addition, many Australian law schools offer elective ADR subjects, or integrate some ADR 

teaching into  more traditional law subjects, such as civil litigation or civil procedure.  

Survey findings 

The NADRAC survey focussed largely on the teaching of ADR in undergraduate or juris doctor law 

degrees.  Of the 27 law schools that responded:  

 18 law schools indicated that they teach an undergraduate law degree only 

 one law school indicated that it teaches a juris doctor law degree only, and 

 seven law schools indicated that they teach both undergraduate and juris doctor law 

degrees.  

With respect to ADR subjects, the survey indicates that:   

 eight law schools include a mandatory subject in their law curriculum where 50% or more of 

the teaching focuses on ADR, and  

 twenty-five law schools offer elective subjects focussing on dispute resolution.   



 

10 

 
NADRAC’s survey also sought information about the extent to which interest-based negotiation and 

skills are taught to law students.   

It should be noted that this part of the survey did not distinguish between ADR-focussed subjects 

and those subjects that have a small amount of ADR teaching (for example, many law schools have a 

small component of ADR teaching in their civil litigation subjects, which are mandatory).  

Figure 3.2: Teaching of interest-based negotiation as part of undergraduate and graduate law 

degrees.  

 

One law school in 

Western Australia 

One law school in 

Queensland 

Two law schools in 

New South Wales 

Four law schools in 

Victoria 

Figure 3.1: Location by state and 

territory of Australian law 

schools that have mandatory 

ADR-based subjects in their law 

curricula.  
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Figure 3.3: Teaching students to introduce and discuss dispute resolution options with clients as part 

of undergraduate and graduate law degrees. 

Additionally, NADRAC was interested in whether law schools had integrated ADR knowledge and 

skills teaching into other law subjects.  

Figure 3.4: Integration of ADR theory and skills into non-ADR based subjects in undergraduate and 

graduate law degrees. 
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NADRAC’s view 

NADRAC makes the following observations  

 Overall, the trend is towards increasing ADR teaching in law schools.  

 The amount to which ADR teaching is increasing varies among law schools.  

 ADR teaching appears mostly to occur in electives or by reference to ADR in a summary form 

during more traditional law subjects, such as civil litigation units.  

It is NADRAC’s view that the amount of ADR teaching that currently occurs in the majority of 

Australian law Schools is not sufficient in light of the increasing role that lawyers will play in advising 

clients about and assisting them in ADR processes.  Clients, professional bodies and courts/tribunals 

expect that lawyers will be knowledgeable about ADR options and will also understand interest 

based negotiation. 

NADRAC recognises that many law students do not practise law after graduating and that of those 

who do some leave the profession within a few years.  However, NADRAC considers that teaching 

law students ADR knowledge and skills is important not just for those who go on to practise law, but 

also for those who seek employment in other areas.  Conflict management and resolution 

knowledge and skills are critical in many professional roles.  Teaching ADR knowledge and skills to 

law students will assist them to handle conflict and disputes in all aspects of their life, such as 

preventing and managing disputes that arise in the workplace and in the commercial sector. 

In addition, NADRAC considers that law students should be taught to recognise that ADR can be 

relevant in many traditional law areas – for example, many businesses now use ADR processes, 

particularly mediation and arbitration, to resolve disputes.  In the family law area, many disputes are 

resolved through mediation or Family Dispute Resolution Processes.  In addition, at the federal level 

lawyers are now required to advice clients in certain cases of the need to file a genuine steps 

statement, outlining what if any steps  their client has taken to resolve a dispute prior to filing in 

court.  NADRAC is of the view that law curricula should recognise the interplay between ADR and 

traditional areas of legal education, and that this recognition should take place in all subjects and not 

just ADR-focussed subjects.  

NADRAC further notes its subsequent investigation of ADR teaching in academic areas other than 

legal studies suggests that . ADR is being taught in some non-legal tertiary education areas, including 

engineering and psychology. NADRAC strongly supports this development.  
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4. WHAT ARE THE OBSTACLES TO TEACHING ADR?  

Despite broad recognition of the importance of teaching law students about ADR there are still 

obstacles to the inclusion of ADR in law degrees.  Obstacles to teaching ADR within the law 

curriculum appear to fall within two main themes:  

 insufficient recognition by law schools of the benefits and value of including ADR teaching 

within the law curriculum 

 the ability of law schools to devote sufficient resources to teaching ADR.11  

These two themes are often interrelated – for example, if a law school does not see benefit in 

teaching ADR, then it will be less willing to investigate its ability to rearrange its resourcing to enable 

ADR teaching.  

Some common obstacles identified in literature on ADR teaching in law schools include:12  

 The shortage of ADR-specific academics associated with Australian law schools. Anecdotal 

evidence suggests that ADR research is often viewed as a career-limiting path for academics 

with more traditional doctrinal areas of legal research being preferred for academic 

progression. Arguably this is due to a lack of recognition of the rigour and the benefits of 

ADR research.  

 Academia may not be an attractive path for ADR experts who have an increasingly diverse 

field of ADR career opportunities. It appears to be a self-perpetuating obstacle – until there 

are more PhD supervisors and senior staff within law schools focussed on ADR research and 

willing to oversee or take on ADR research, postgraduate students are unlikely to undertake 

significant research in this area.  

 Some academics consider ADR as a ‘soft’ topic without significant substantive or theoretical 

content, making it unnecessary or undesirable to include in the law curriculum.  

 Some academics are opposed to the inclusion of more ADR teaching in the law curriculum, 

due to the likelihood that it would reduce the time and space available for other subjects.  

 The seeming lack of awareness within law schools of the growing legalisation, juridification 

and professionalisation of ADR and the need for law graduates to understand this.  The 

growing legalisation, juridification and professionalisation of ADR refers to: 

o  significant and complex regulatory activity on federal and state levels in relation to 

triggering ADR processes, conducting ADR and regulating the rights and obligations 

of participants within ADR processes,  

                                                           

11
 T Fisher, J Gutman and E Martens, ‘Why teach alternative dispute resolution to law students? Part One: Past 

and current practices and some unanswered questions’ (2006) 16 (1-2) Legal Education Review 125.  
12

 T Sourdin, ‘Not teaching ADR in law schools? Implications for law students, clients and the ADR Field’ (2012) 

23 Australasian Dispute Resolution Journal 148; K Douglas, ‘The teaching of ADR in Australian law schools: 

Promoting non-adversarial practice in law’ (2011) 22 Australasian Dispute Resolution Journal 49. 
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o a growing body of case law  on various aspects of ADR, and 

o regulation on credentialing of ADR practitioners such as the industry-based National 

Mediator Accreditation System and the legislative requirements for Family Dispute 

Resolution Practitioners. 

Views from ADR forum 

NADRAC spent a significant proportion of its session at the RMIT University ADR in Legal Education 

and Promoting Student Wellbeing Forum discussing the obstacles to ADR teaching in law schools 

with the forum participants.  

Some participants noted that although law schools may be open to introducing an ADR-based 

elective subject, few are supportive of introducing a mandatory ADR subject.  Others indicated that 

their experience of introducing ADR simply as an elective subject had been difficult, due to 

perceptions that they were taking away resources from other, existing electives and also that they 

were teaching a ‘soft’ easy subject.  

Participants also noted that many elective subjects have caps on student levels.  This could have the 

effect that some students who wish to study ADR during their law degree are prevented from 

enrolling in an ADR subject if the maximum number of students for the subject has been reached.   

Survey findings 

As discussed above, NADRAC’s survey asked law schools whether they had experienced any 

difficulties in teaching ADR.   

Within the 24 responses to this question, NADRAC identified the following major themes:  

 staffing issues 

 budget issues 

 issues relating to class size or student interest 

 no difficulties  (law school supports ADR teaching). 
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Figure 4.1: Issues encountered by Australian law schools in teaching ADR.  

Staffing issues experienced by law schools capture a number of different problems, including: lack of 

staff interest; difficulty in finding suitably qualified staff; difficulty for staff to contribute sufficient 

time to preparing and teaching ADR subjects; and unwillingness of staff to integrate ADR into 

existing subjects they teach.  

Issues relating to class size or student interest relate to the perceived benefits of teaching ADR skills 

in small groups.  Many law schools indicated that to adequately teach law students ADR skills, an 

ADR subject needs to have a small staff-to-students ratio.  This can be challenging due to the higher 

costs of delivering subjects in this way.  It is also a challenge due to the high amount of student 

demand for ADR many law schools have experienced, which has led several to impose a cap on how 

many students can enrol.  

Other issues raised by law schools included:  

 the NSW Legal Practitioners Admission Board determination that ADR skills should not form 

part of a juris doctor program 

 the view that undergraduate law students need a prior understanding of substantive law 

before being taught about ADR 

 difficulties in devoting sufficient time to ADR teaching, due to limited space in the law 

curriculum.  
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NADRAC’s views 

NADRAC makes the following observations  

 The attitude of a law school’s dean is influential as to whether ADR teaching is introduced, 

developed and encouraged.  

 There are substantial differences between law schools as to the availability and type of ADR 

teaching in undergraduate and juris doctor law degrees.  

 Law schools find it difficult to encourage ADR teaching partly due to the perception that ADR 

is not a substantial ‘legal’ topic and academics are not attracted to or encouraged to 

undertake ADR research. Moreover ADR is considered by many academics to involve skills 

training only – a view which fails to recognise the significant theory and ‘black letter law’ 

developments around ADR.  As noted above, there exists a growing legalisation, 

juridification and professionalisation of ADR. 

 ADR may not attract the same level of funding or support in law schools as traditional law 

subjects.  

It is NADRAC’s view that ADR theory, law and skills teaching should be compulsory in all 

undergraduate and juris doctor law degrees.  

As such, NADRAC encourages Australian law schools to identify the obstacles to the inclusion of ADR 

within their law curriculum.  Specifically, NADRAC encourages law schools to work to remove the 

negative perception of ADR teaching and research and to identify opportunities to address the 

funding and staffing issues they experience.  NADRAC notes that some law schools have developed 

innovative ways to use technology to overcome identified barriers such as student-teacher ratios.  

For example, one law school indicated that they have developed video clips of simulated clients 

interventions to assist in ADR skills-development.  
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5. ADR TEACHING IN LAW SCHOOLS: WHERE TO FROM HERE 

Australian law schools have moved towards recognising the importance of ensuring their law 

graduates are taught about ADR and embracing the inclusion of ADR teaching within their law 

curricula.  

However, the increasing availability and use of ADR, as well as the increasing sophistication of the 

field in terms of legal developments and professionalisation, suggests that future and current 

lawyers need to have knowledge and skills in relation to ADR so that they can participate in ADR 

processes and advise their clients about it.  This upwards trend in ADR also suggests that future 

lawyers should be taught about ADR in a way that offers them suitable skills and competency and 

encourages them to engage in ADR.13  

Additionally, the current changes to the tertiary sector under the Tertiary Education Quality and 

Standards Agency and in the law curriculum area, suggest that it is timely for law schools, academics, 

admissions bodies and the profession generally to revisit what it is that a modern and future 

Australian lawyer needs to know in order to practise.  

Survey findings 

The last question in NADRAC’s survey asked law schools to indicate whether they intend to 

introduce more ADR teaching into their law curriculum in the next five years.  NADRAC was 

interested to see whether the current trend to increase ADR teaching was likely to continue.  

                                                           

13
 T Fisher, J Gutman and E Martens ‘Why teach ADR to law students?  Part Two: An empirical study’ (2007) 17 

(1-2) Legal Education Review 67,.  
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Fi

gure 4.1: Number of Australian law schools that plan to introduce more ADR teaching into the law 

degrees (undergraduate, juris doctor and postgraduate).  Although the survey did not offer a ‘maybe’ 

response, several law schools indicated that their planned increase in ADR teaching was uncertain.  

NADRAC’s views 

NADRAC considers, in light of the current changes occurring in tertiary education in Australia, that it 

is timely for law schools to give consideration to the amount of ADR teaching incorporated into their 

law degrees.  For those law graduates who go into legal practice, ADR will increasingly impact their 

work.  

As stated previously, NADRAC’s view is that law schools should increase the amount of compulsory 

ADR teaching contained in law degrees.  Lawyers in practice are becoming increasingly engaged in 

ADR, either as providers of ADR services or as representatives of or support people for clients in ADR 

processes.  Additionally, NADRAC’s survey suggests that law students would be receptive to an 

increase in ADR teaching.  

NADRAC’s preference would be for ADR to be introduced to students in an introductory ADR 

focussed subject, with ADR electives offered later in the degree to top-up knowledge for interested 

students.  NADRAC considers that, at a minimum, students who study undergraduate and 

postgraduate law degrees should have a proper understanding of: 

 how ADR infuses Australia’s justice system 

 the many different types of ADR processes 

 the theory, philosophy and principles behind different ADR processes 

 how ADR processes and outcomes differ from court-adjudicated decisions and the benefits 

and disadvantages of ADR and litigation 

 legal, professional and other responsibilities with respect to ADR (on the part of lawyers 

representing clients in ADR processes, ADR practitioners, and disputants) 
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 legal issues arising from, or related to, ADR processes such as confidentiality, admissibility of 

evidence, immunity of practitioners etc 

 the role of ADR in the overall justice system and how it contributes to access to justice and a 

fair and just society 

 the role ADR has in contributing to a less adversarial culture in relation to dispute resolution 

NADRAC would also prefer that the teaching of ADR not be confined to 'hard' data, but would give 

students:  

 the ability to evaluate the different ADR processes so they can identify the best process for 

their clients  

 a basic knowledge of  the skills needed in an ADR process, both from the perspective of an 

ADR practitioner and a lawyer participating in ADR (both as a representative or a support 

person) an understanding of how ADR infuses Australia’s justice system  

 an understanding of the theory or philosophy  behind ADR processes – how an ADR outcome 

differs from a court-adjudicated decision and the benefits and disadvantages of ADR and 

litigation 

 an appreciation of ADR as an integral element of a shift in dispute resolution culture, the 

role of the justice system, and of lawyers and judges, not only in Australia but worldwide. 
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ATTACHMENT A – TERMS OF REFERENCE 
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ATTACHMENT B – SURVEY RESULTS 

NOTE: In asking Australian law schools to complete the survey, NADRAC indicated that the results 

would only be released in a de-identified format.   

Types of legal degrees 

Law schools were asked to identify whether they taught undergraduate or juris doctor law degrees, 

or both.  

One law school did not respond to this question.  

Undergraduate only Juris Doctor only Both 

18 1 7 

 

Proportion of graduates in legal practice 

The majority of law schools indicated that they were unable to provide this information.  

55% 

80% 

40% 

90% 
(Declines to 50% after 5 years.) 

45% 
50% 
90% 

60-70% 
75% 
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Teaching of ADR subjects 

The responses summarised under this heading relate to questions on the teaching of mandatory and 

elective ADR subjects.  

Mandatory subjects 

Mandatory ADR subjects were defined in the survey as subjects ‘where more than 50% of the 

content on the subject is focussed on ADR theory, skills and processes’.   

One law school did not indicate whether or not they have any mandatory ADR subjects.  

Law schools were also asked to indicate the considerations that had led to the introduction of 

mandatory ADR subjects (where applicable).  

Changing 
litigation 

environment 

Staff interest 
and 

availability 

Student 
demand 

Curriculum 
review 

Graduate 
attributes 

requirements 

Teaching 
and learning 

outcomes 

x x  x x x 
      
x x    x 
  x  x x 
x x x x x x 
x  x  x x 
x x    x 
x x x x x x 
6 5 4 3 5 7 

 

Other reasons provided for introducing mandatory ADR subjects were:  

 To provide lawyers with essential skills that will equip them for contemporary legal practice.   

 To give students an opportunity to engage in a compulsory oral exercise; to expose students 

to the range of ways disputes may be resolved. 

 I had just completed an LLM and was very interested in ADR and was involved in the early 

stages of the degree development so insisted it be included as a core course.  

 Our original degree when the law school first started some 20 years ago included a heavy 

focus on skills.  Skills subjects continue to play an integral role in our LLB degrees, though 

more work needs to be done in ensuring and maintaining the quality of those subjects and 

also integration of aspects of skills into the substantive, primarily knowledge-based subjects 

to reinforce the importance of skills and skill development.  
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Elective subjects  

Two law schools indicated that they do not offer elective subjects in dispute resolution.   

Twenty-five law schools indicated that they offer one or more elective ADR subjects.  

Postgraduate subjects (other than juris doctor) 

This is the only question in the survey that relates to postgraduate law programs.  

Sixteen law schools indicated they offer postgraduate dispute resolution subjects.  Nine law schools 

indicated they do not.   

It is unclear whether these universities do not offer law at a postgraduate level or offer a 

postgraduate course with no dispute resolution units.  

Three law schools did not respond to the question.  

General information about ADR teaching 

Negotiation 

This question looked at whether interest-based negotiation was taught and, if so, at what level 

(undergraduate, juris doctor or postgraduate).  

One law school did not respond to the question.  

Part of an 
undergraduate or 

JD  mandatory 
subject 

Part of an 
undergraduate or 

JD elective 
subject 

Part of a 
postgraduate 

elective 
Not taught 

Unsure/don’t 
know whether 

it’s taught 

x     
x x    
 x    
  x   
 x    
x     
 x x   
 x    
x x    
 x x   
x x x   
x     
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Part of an 
undergraduate or 

JD  mandatory 
subject 

Part of an 
undergraduate or 

JD elective 
subject 

Part of a 
postgraduate 

elective 
Not taught 

Unsure/don’t 
know whether 

it’s taught 

 x    
x x x   
x     
 x x   
  x   
x x x   
x x x   
x     
 x x   
x x    
x     
x x    
 x (UG only)    
 x    

14 18 10 0 0 

 

Techniques to discuss dispute resolution with clients 

This question looked at whether students are taught how to introduce dispute resolution options to 

clients and refer to ADR and, if so, at what level (undergraduate, juris doctor or postgraduate).  

Part of an 
undergraduate or 

JD  mandatory 
subject 

Part of an 
undergraduate or 

JD elective 
subject 

Part of a 
postgraduate 

elective 
Not taught 

Unsure/don’t 
know whether 

it’s taught 

x     
x x    
 x    
x     
x x    
x     
x x x   
 x    
x x    
  x   
x     
   x  
 x    
x x x   
x     
 x    
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Part of an 
undergraduate or 

JD  mandatory 
subject 

Part of an 
undergraduate or 

JD elective 
subject 

Part of a 
postgraduate 

elective 
Not taught 

Unsure/don’t 
know whether 

it’s taught 

 x x   
x x x   
x x x   
x     
x x    
x x x   
x x    
x     
x x    
 x (UG only)    
 x    

18 18 7 1 0 

Integration of ADR into other subjects 

The majority of responses to this question did not distinguish whether the respondents were 

focused on integration of ADR into their courses through:  

 mandatory or elective ADR subjects, or  

 other subjects. 

Part of an 
undergraduate 

or JD  
mandatory 

subject 

Part of an 
undergraduate or 
JD elective subject 

Part of a 
postgraduate 

elective 
Not taught 

Unsure/don’t 
know whether it’s 

taught 

x x x   
x x    

 

x Not really 
integrated as 

entire focus is on 
ADR 

   

x     
x x x   
    x 
 x x   
    x 
x x    
 x x   
x x    
x     
 x    
x x    
x     
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Part of an 
undergraduate 

or JD  
mandatory 

subject 

Part of an 
undergraduate or 
JD elective subject 

Part of a 
postgraduate 

elective 
Not taught 

Unsure/don’t 
know whether it’s 

taught 

 x    
  x   
x x x   
x x x   

    
x Taught as a 

separate 
standalone course 

x     
x x x   
x x    
x     
x x    
 x (UG only)    

 
x Teach ADR but 
not integrated 

   

16 18 8 0 3 
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Difficulties of teaching ADR 

This question was directed towards whether law schools have experienced any particular difficulties in teaching ADR or introducing ADR-based subjects.  

Three law schools did not respond to this question.  
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Yes, the Legal Practitioners Admission Board of NSW in September 2011 determined that ADR skills should no 
longer form part of the JD program. 

    x 

No, the University has been very supportive and small learning groups have been established to teach the 
skills.  Bringing together students from different courses with different levels of experience has helped 
students teach other students the skills they are learning.  It is labour intensive to teach in small groups and 
being creative with the small budgets available is always a challenge.  
We have created simulated clients on video clips (with some paid actors and others with volunteers) and 
posted these to the student learning site and on blackboard to allow students to progress a case towards 
dispute resolution.  This has been a cost effective and efficient way of exposing students to simulated clients.   
A forum amongst lecturers for the exchange of simulated exercises would be helpful.  This was discussed at 
the last ALTA (Australasian Law Teachers Association) held in Brisbane in July. 

x     

It is expensive as small classes are necessary.   x x  
Re undergraduates:  they need a prior understanding of substantive law before engaging in ADR 
Problem of finding suitable teachers for a practical skills course. 

 x   x 

Budget  means a limit on face to face teaching time of one hour per week in undergraduate units (this is in 
addition to a two hour lecture) and also large tutorial groups – both of which impact on the ability to teach 

  x x  
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ADR skills.  
Staffing issues (eg. willingness, time, collegiality) can pose issues in terms of achieving integration of skills 
within the substantive curriculum (eg. torts, contract).  Ideally, we would have a skills coordinator to oversee 
and facilitate this – budget is a barrier here. 

 x x   

At the mandatory undergraduate or JD level students are taught about ADR in Litigation 1.  There is no skills 
based learning as this is left for electives.   
 
ADR skills based learning is part of the electives at the undergraduate, JD and postgraduate levels.  The 
University teaches all of its elective classes in small-group format, so while this always presents a budgetary 
challenge it is not unique to ADR teaching.  Our learning spaces are set up accordingly. 

  x x  

No, staff have expertise in ADR at Professorial level, and via practitioners teaching into the awards. x     
Budget and staffing issues at undergraduate and postgraduate level.  x x   
We have not encountered difficulties.  In fact, to the contrary, our law school has consistently supported ADR 
skills training in our law curriculum, and continues to do so. 

x     

Yes, not many staff have the knowledge and interest to teach ADR, specifically arbitration.  But negotiation 
skills are taught in one subject. 

 x    

Yes – our compulsory skills subjects are not supported by student fees so are a drain on our budget; they 
require considerable staff time because they are assessed in small groups. Our elective subject Introduction 
to Negotiation and Mediation has class size limits to allow it to be taught in small groups. This is a major 
barrier to mandating the unit. It requires teaching spaces that are not well accommodated in the university – 
a single larger room and a multiplicity of break out rooms; also requires the use of audio-visual material and is 
intensive in its use of staff resources – so budget and space are major constraints – which is a pity as the unit 
has proven to be very popular among students who have taken it. Also the subject is taught in intensive mode 
and hence does not fit well with university timetable requirements and must be timetabled during university 

 x x x  
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breaks. 
No - it is a critical part of teaching dispute resolution and we spend a great deal of time and care on ADR.  x     
Costs are not as much of a concern in a Juris Doctor due to better funding model 
Students enjoy it but some would like a more law-based approach.  

    x 

Having sufficient staff for effective role plays.  x    
The challenges that arise in this area are those that exist in relation to skills-related and small group learning 
more generally. Supporting colleagues to develop their expertise is a key practice that has addressed many of 
the challenges. 

    x 

Providing effective learning experiences for and assessing large numbers of students within a limited budget 
and finding appropriately qualified staff. 

 x x  x 

This course is offered in a unique manner within the degree program and is supported in this due to the skills 
teaching. It is offered to external and ONC students via 4 two day intensives over the semester with ongoing 
online involvement over the semester. Experts from different persuasions are bought into the intensives and 
this is a cost factor. It also takes students some adjustment getting used to the different delivery mode form 
the standard weekly lectures... most however see it as a good delivery [model] once they have experienced 
the course. 

    x 

Not really.  Have had a very supportive Dean.   x     
There have been difficulties in keeping class sizes down in some of the undergraduate electives in order to 
complement teaching style for this type of subject matter (there is a big demand for ADR elective units) and 
there is always the challenge of getting staff or sessional lecturers to teach the popular postgraduate ADR 
unit, so problems have been due to too much interest in these subjects rather than not enough! 

 x  x  

The School has been fully supportive but there are real resourcing challenges for the individualised skills 
programmes we run in mandatory subjects. Also a challenge finding well qualified instructors. 

x x    

Very difficult to devote enough time to it within the limited space in the curriculum. It is also impossible to     x 
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teach it in a  practical way – the best we can do is give readings and devote some class time to it but students 
are not actually taught how to conduct ADR or how to advise a client in relation to ADR – we really only focus 
on advising clients that ADR exists. 
Teaching ADR skills is resource intensive. Like all skills teaching, it demands, is only effectively done in small 
groups.  This increases the teacher/student ratio, which has costs consequences.  Effective small group 
teaching also requires the provision of a large number of appropriately equipped learning spaces.  
In addition to these issues, not all academic staff have sufficient knowledge regarding ADR processes to be 
able to teach or assess ADR skills effectively. 

 x x x  

A quota has been imposed on the undergraduate elective because of the resource implications of maintaining 
learning through practise with large numbers of students.  
It is always difficult to negotiate appropriate teaching space with the timetabling administrators. 

   x x 

 6 10 8 7 8 
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Introducing more ADR 

This question was directed towards whether law schools intend to introduce (more) ADR skills-based 

training into their curricula in the next five years.  Only some responses clarified whether this would 

take place as individual subjects or integrating ADR skills into existing core subjects.  

There was also no option for law schools to say ‘maybe’.  

Two law schools did not respond to this question.  

Yes No Comments 

 x 
The Legal Practitioners Admission Board does not allow this as part of a law 
degree.  

x   

x  
Possibly. We are presently considering how to deal with ADR and in 
particular whether to make it a compulsory unit in the undergraduate 
curriculum. 

x   
x   
x   
x  Hopefully.  

x  
Possibly, subject to competing demands in the curriculum, and resources 
available, but ADR is already well entrenched.  

x   
x   
x   
x   
x   
x   
 x  
x   
x   
x   

x  
If I had my way I would but I am somewhat of a lone voice and not a senior 
one! If we develop a Masters Course I will be definitely advocate for its 
inclusion. 

x   
 x  
x   
 x  
 x  

 x 
The ideal would be to introduce more ADR to more subjects and it is my 
proposal but it is not at this stage the intention of the school. 

19 6  
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Other comments 

This question asked law schools whether they had any comments they thought would be useful for NADRAC.   

Thirteen law schools chose not to offer further comments (four in New South Wales, two in Victoria, four in Queensland, one in South Australia, one in 

Tasmania and one in Northern Territory).  The comments below have been modified to remove any remarks that could assist to identify the law school.  

Text added to ensure the comments are readable is shown in bold.  

It would appear that an opportunity exists to connect with the new national admission body and attempt to introduce some notions of what modern legal 
practice requires. 
Students leaving University are likely to find a significant difference between ADR theory and how ADR operates in practice.  It is important, if we expect 
students to help make changes to legal practice, to support them and encourage them when they leave University and to remind them to implement what 
they have learned.  In New South Wales a number of legal practitioners have formed a practice group which has now become a Chapter of LEADR.  A 
lecturer from this university helped establish this group and it is hoped that this type of practice group can provide support for students entering the 
workforce in the future.  ADR methods need to be alluded to in every course and considered as a part of curriculum reform: this takes time and 
concentrated focus of staff.  It involves a cultural change for many law academics. 
We are presently considering how to deal with ADR and in particular whether to make it a compulsory unit in the undergraduate curriculum. 
Our law school is presently undertaking a curriculum review which will include a new core course on dispute resolution from 2013.  The new course will be 
comprised of civil procedure/litigation (approx 50%) and alternative dispute resolution processes, mainly negotiation, mediation and arbitration (approx. 
50%).  A key component of the course and its assessment will be focussed on the need for lawyers to be able to advise clients about the range of dispute 
resolution processes that are available and assisting the client in choosing an appropriate process for their dispute. 
As well as this core course and the continuing suite of electives, our law school is committed to mainstreaming dispute resolution and non-adversarial 
justice by integrating them into other courses in the UG and JD curricula. This is because we see dispute resolution’s significance as pervasive and extensive: 
for example, our Criminal Justice course considers informal resolving of criminal disputes which, we feel, has to be seen as connected to the broader 
consideration of informality and extra curial dispute resolution. 
The new curricula will be divided, as is conventional, by mandatory and elective courses. But it will also be divided horizontally by a series of themes 
ensuring that key skills, values and inter-subject issues get dealt with fully and systematically. One of these will be dispute resolution. We will be able to 
map across the curriculum where and how students are taught dispute resolution. This is an expression of our law school’s longstanding commitment to 
teaching law in contemporary contexts, and linked to the changing realities of law in professional practice and social life. 
I think ADR should be added to the 'Priestley 11'.  As such, ADR should be a mandatory unit of study for a law degree. 
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Currently undertaking a curriculum review.  
Our law school has, over the last 20 years, offered students a suite of elective conflict resolution subjects taught at undergraduate and post-graduate level 
as well as professional development programs for lawyers and other professionals involved in dispute resolution.  
We were one of the first Australian Law Schools to teach Dispute Resolution (DRE) as a compulsory first year law, stand alone unit.  The goal of the unit is to 
provide students with a theoretical and practical base for evaluating dispute resolution processes existing in Australia, with an emphasis on those processes 
that pertain to legal practice, particularly mediation.  The theoretical aspects of the unit are delivered in a weekly lecture format.  Small group seminar 
teaching (also weekly) focuses on practical components such as communication and listening tools, negotiation techniques, and the macro and micro skills 
involved in the facilitative mediation process.  Role play exercises comprise the centre point of the ‘learning by doing’ seminar program, providing students 
with a taste of mediation practice. 
Law in universities is funded at the lowest level by government. This is in contrast to clinical degrees s for example. However, ADR skills cannot be taught 
just in a theoretical way and requires opportunities to practise. As noted above, this means small classes and a low staff-student ratio. Mandating ADR 
would have to be supported by improvements in funding. Expansion even of elective offerings is problematic because of the funding issue for CSP funded 
law schools. 
There is an increase in the provision of ADR but we must ask about the quality of offerings.  
‘Alternative dispute resolution’ is one of the ten specialist legal areas now available as part of the LLM, which was relaunched in 2011.  
The elective undergraduate course ‘Civil Procedure’ is completed by the majority of undergraduate students as it is required for admission to practice. The 
course is presently being revised and from 2012 will include a greater emphasis upon ADR and the development of practical legal skills including dispute 
resolution skills.  
Our law school is very pro-active regarding ADR.  We have received funding from the executive to run a national mediation course for our staff (academic 
and professional) and have trained over 75 staff in mediation skills.  We also run a CPD program for professionals. ADR will be a core subject in 2013 and we 
also do considerable research in this area. 
The Law School has embraced ADR and the ‘ADR Culture’ across a range of units and also has competitions for students to develop their ADR and 
negotiating skills – these are becoming as popular as the mooting competitions and are a regular fixture on the competitions calendar.  
Our approach has been to move away from the ADR/litigation dichotomy and incorporate dispute resolution theory and skills in Civil Litigation topics. While 
the location of the services may vary we are keen to encourage our civil litigation students to see themselves as dispute resolvers who are working within 
the justice system. 
While it is appropriate that all students graduating from a law degree and being eligible to practice have an awareness of ADR mechanisms, and have some 
exposure to the practicalities of ADR, we do not believe that every student should be expected to become an expert in ADR practice.  The specialised nature 
of these skills, and the resource intensive nature of courses that teach them effectively, mean practically oriented ADR subjects are best offered as elective 
to motivated and committed self selected students. 

 


